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STATEMENT OF THE CASE
Nature of the Case
John David Webb appeals from the district court’s order summarily
dismissing his petition for post-conviction relief.
Statement of Facts and Course of Proceedings
In December 2012, Webb destroyed or damaged a newspaper stand
outside of a Coeur d’Alene store. (See 5/17/13 Tr., p.9, L.20 – p.10, L.9.1) Webb
then made threats involving bodily harm to a potential witness of that criminal
activity. (Id.) The state charged Webb with two counts of felony intimidation of a
witness, one count of misdemeanor malicious injury to property, and one count of
misdemeanor resisting or obstructing an officer. (Idaho Data Repository, State v.
Webb, Kootenai County District Court Case No. CR-2012-21453.) Pursuant to a
plea agreement, Webb entered an Alford2 plea to one count of felony intimidation
of a witness.

(See generally 5/17/13 Tr.)

The state agreed to dismiss the

remaining charges and to recommend that Webb be placed on probation.
(5/17/13 Tr., p.4, Ls.17-20.)
At the start of the sentencing hearing, Webb’s counsel made a motion to
withdraw Webb’s guilty plea. (7/16/13 Tr., p.3, L.9 – p.4, L.9.) The basis of the
motion was that Webb did not “feel that his behavior that day merited a felony
1

The Idaho Supreme Court granted Webb’s motion to augment the appellate
record with a transcript of the 5/17/13 change of plea hearing and a partial
transcript of the 7/16/13 sentencing hearing. (8/12/16 Order.) The district court
ordered the preparation of both of these transcripts in the post-conviction case.
(R., pp.34-36, 56.)

2

North Carolina v. Alford, 400 U.S. 25 (1970).
1

charge.” (Id.) The district court denied the motion. (7/16/13 Tr., p.5, Ls.9-23.)
The district court then imposed a three and one-half year unified sentence with
18 months fixed, but suspended the sentence and placed Webb on probation for
two years.3 (Idaho Data Repository, State v. Webb, Kootenai County District
Court Case No. CR-2012-21453.) Webb did not appeal from the conviction,
sentence, or the district court’s denial of the motion to withdraw his guilty plea.
Webb filed a post-conviction petition in June 2014 and an amended postconviction petition in July 2014. (R., pp.5-8, 12-26.) Webb raised the following
three claims in his amended petition: (1) the prosecutor committed misconduct by
utilizing inadmissible evidence to obtain a conviction and by withholding
statements made by the victim from the defense; (2) the trial judge committed
misconduct by proceeding with sentencing even though it was “apparent” that
there was “discord” between Webb and his trial counsel; and (3) his trial counsel
was ineffective for (a) failing to adequately investigate the case prior to the entry
of Webb’s guilty plea, and (b) failing to file a motion to withdraw Webb’s guilty
plea prior to the sentencing hearing. (R., pp.12-26.) The district court granted
Webb’s motion for appointment of counsel to represent him in the proceeding.
(R., pp.31-33.) Webb’s appointed counsel did not file any additional amended
petitions.
The district court granted the state’s motion to summarily dismiss the postconviction petition. (R., pp.37-41, 49-55.) The district court concluded that Webb

3

Webb later violated his probation, served additional time in custody, and was
subsequently released on parole. Idaho Data Repository, State v. Webb,
Kootenai County District Court Case No. CR-2012-21453.
2

failed to allege adequate facts demonstrating that he was entitled to relief as to
any of his claims. (Id.) With respect to Webb’s claim that his trial counsel was
ineffective for failing to file a motion to withdraw his guilty plea prior to the
sentencing hearing, the court concluded that Webb failed to present any
evidence that the motion would have been granted had it been filed earlier.
(R., pp.53-54.)
Webb timely appealed.

(R., pp.59-60.)

The district court appointed

counsel to represent Webb on the appeal. (R., pp.62-63.) However, the Idaho
Supreme Court granted appointed counsel’s motion to withdraw from the case
after counsel failed to identify a meritorious appellate issue.

(8/10/16 SAPD

Motion, Affidavit, and Memorandum in Support; 9/6/16 Order.) Webb proceeds
pro se.

3

ISSUE
Webb states the issue on appeal as:
My public defender Brad Chapman (Kootenai County) failure
[sic] to file a motion to withdraw my guilty plea after he was
instructed to by me and told me he would do so.
(Appellant’s brief, p.5 (capitalization modified, emphasis removed).)
The state rephrases the issue on appeal as:
Has Webb failed to demonstrate that the district court erred in summarily
dismissing his post-conviction petition?

4

ARGUMENT
Webb Has Failed To Demonstrate That The District Court Erred In Summarily
Dismissing His Post-Conviction Petition
A.

Introduction
In the issue statement of his Appellant’s brief, Webb references his post-

conviction claim that his trial counsel was ineffective for failing to file a motion to
withdraw his guilty plea consistent with his instructions. (Appellant’s brief, p.5.)
However, in the body of his brief, Webb does not assign any specific error to the
district court, or even more generally allege that the district court erred. (See
generally Appellant’s brief.)

Because Webb has not attempted to carry his

burden to demonstrate error, he has failed to adequately present the issue for
appellate review. Further, even if this Court construes Webb’s brief as asserting
error, a review of the record reveals that the district court did not err in summarily
dismissing Webb’s ineffective assistance of counsel sub-claim.
B.

Standard Of Review
“On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of material
fact exists based on the pleadings, depositions and admissions together with any
affidavits on file.” Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803
(2007).

5

C.

The District Court Correctly Concluded That Webb Was Not Entitled To
Post-Conviction Relief
It is a well-settled tenet of appellate review that the “party alleging error

has the burden of showing it in the record.” Akers v. D.L. White Const., Inc.,
156 Idaho 37, 320 P.3d 428 (2014). It is equally well settled that the appellate
court will not review actions of the district court for which no error has been
assigned and will not otherwise search the record for unspecified errors. State v.
Hoisington, 104 Idaho 153, 159, 657 P.2d 17, 23 (1983). Moreover, “[a] party
waives an issue on appeal if either authority or argument are lacking.” State v.
Freitas, 157 Idaho 257, 267, 335 P.3d 597, 607 (Ct. App. 2014) (citing State v.
Zichko, 129 Idaho 257, 263, 923 P.2d 966, 970 (1996)).
Post-conviction proceedings are governed by the Uniform Post-Conviction
Procedure Act.

I.C. § 19-4901, et seq.

A petition for post-conviction relief

initiates a new and independent civil proceeding in which the petitioner bears the
burden of establishing that he is entitled to relief. Workman, 144 Idaho at 522,
164 P.3d at 802; State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550
(1983).
Idaho Code § 19-4906 authorizes summary dismissal of an application for
post-conviction relief, in response to a party’s motion or on the court’s own
initiative, if the applicant “has not presented evidence making a prima facie case
as to each essential element of the claims upon which the applicant bears the
burden of proof.” Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998).
Until controverted by the state, allegations in a verified post-conviction
application are, for purposes of determining whether to hold an evidentiary
6

hearing, deemed true. Cooper v. State, 96 Idaho 542, 545, 531 P.2d 1187, 1190
(1975). However, the court is not required to accept either the applicant’s mere
conclusory allegations, unsupported by admissible evidence, or the applicant’s
conclusions of law. Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001);
Roman v. State, 125 Idaho 644, 647, 873 P.2d 898, 901 (Ct. App. 1994).
A post-conviction petitioner alleging ineffective assistance of counsel must
demonstrate both deficient performance and resulting prejudice. Strickland v.
Washington, 466 U.S. 668, 687-88 (1984); State v. Charboneau, 116 Idaho 129,
137, 774 P.2d 299, 307 (1989). Bare assertions and speculation, unsupported by
specific facts, do not make out a prima facie case for ineffective assistance of
counsel. Roman, 125 Idaho at 649, 873 P.2d at 903.
To establish Strickland prejudice, a defendant must show a reasonable
probability that, but for counsel’s deficient performance, the outcome of the
proceeding would have been different. Aragon v. State, 114 Idaho 758, 761,
760 P.2d 1174, 1177 (1988); Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241,
245 (Ct. App. 1999).
In this case, after citing the applicable law, the district court summarily
dismissed each of Webb’s amended post-conviction claims. (R., pp.49-55.) With
respect to Webb’s claim that his trial counsel was ineffective for failing to file a
motion to withdraw his guilty plea prior to the sentencing hearing, the court
concluded that Webb “provide[d] no evidence that had the motion been filed
sooner, the outcome would have been different.”

7

(R., pp.53-54.) Therefore,

concluded the district court, Webb could not demonstrate Strickland prejudice
with respect to this claim. (R., p.54.)
In his statement of issues in his Appellant’s brief, Webb references one of
his post-conviction claims – that his trial counsel was ineffective with respect to
the motion to withdraw his guilty plea. (Appellant’s brief, p.5.) However, in the
body of the brief, Webb has not assigned any specific error to the district court,
nor has he attempted to assert how he was prejudiced from any alleged deficient
performance. (Appellant’s brief, p.7.) Instead, Webb simply argues that in light
of the facts of the underlying case, he should have been taken to the “drunk tank
to sober up,” ordered to pay a fine for damaging the newspaper stand, or been
required to apologize to the victims.

(Id.)

Webb concludes his brief by

requesting that his felony conviction be reduced to a misdemeanor. (Id.)
Webb has failed to meet his burden to demonstrate error on appeal
because he has failed to assign any error, specific or otherwise, to the district
court. This Court should therefore decline to review the actions of the district
court or search the appellate record for unspecified errors.

Hoisington,

104 Idaho at 159, 657 P.2d at 23. Further, even to the extent that it could be
inferred that Webb asserts that the district court erred in summarily dismissing
his ineffective assistance of counsel claim, Webb has failed to support such a
claim with either authority or argument. See Zichko, 129 Idaho at 263, 923 P.2d
at 970. Webb has therefore failed to adequately present any issue for appellate
review.

8

In any event, it is clear from the record that the district court did not err in
summarily dismissing Webb’s ineffective assistance of counsel claim. As the
district court correctly concluded, Webb failed to present any argument or
evidence supporting his apparent assertion that the district court would have
granted his motion to withdraw his guilty plea if only it had been filed prior to the
sentencing hearing.

(See R., pp.13, 18-20.)

At the sentencing hearing, the

district court did not state that it was denying the motion because it was
somehow untimely. (7/16/13 Tr., p.5, Ls.9-23.) Instead, the district court cited
the applicable rule (I.C.R. 33(c)), and noted that it had informed Webb, during the
change of plea hearing, that he would not be permitted to withdraw his plea. (Id.;
see also 5/17/13 Tr., p.5, Ls.22-25.) Further, during the change of plea hearing,
Webb informed the district court that he understood the plea agreement, had the
opportunity to review the amended information with trial counsel, was satisfied
with his trial counsel’s services, and agreed with trial counsel’s recitation of facts
that the state would be able to present at a jury trial. (5/17/13 Tr., p.5, L.2 – p.10,
L.15.)
Webb has failed to adequately present any issue for appellate review,
and, in the alternative, has failed to demonstrate that the district court erred in
summarily dismissing his ineffective assistance of counsel claim. This Court
should therefore affirm the district court’s summary dismissal of Webb’s postconviction petition.

9

CONCLUSION
The state respectfully requests that this Court affirm the district court’s
order summarily dismissing Webb’s petition for post-conviction relief.
DATED this 28th day of February, 2017.

_/s/ Mark W. Olson_________
MARK W. OLSON
Deputy Attorney General

CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 28th day of February, 2017, served
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be
placed in the United States mail, postage prepaid, addressed to:
JOHN DAVID WEBB
INMATE #108419
c/o ADA COUNTY JAIL
7200 BARRISTER DR.
BOISE, ID 83704

MWO/dd

_/s/ Mark W. Olson_________
MARK W. OLSON
Deputy Attorney General
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